


Nevertheless, a promissory note
with a confessed judgment provision
(hereinafter referred to as a “confessed
judgment note”) is a powerful tool to
secure payment and, in the event of
default, to obtain an expeditious judg-
ment for the balance owed. Confessed
judgment notes are commonly used
when a defendant enters into a settle-
ment with periodic payments.

The operative paragraph in a con-
fessed judgment note authorizes the
creditor to obtain a judgment for
the balance owed in the event of an
uncured default. The operative lan-
guage typically states:

Upon the occurrence of any

uncured default, Maker hereby

authorizes any attorney designat-
ed by Payee or any clerk of any
court of record to appear for Maker
and confessed judgment without
prior hearing against Maker only
in favor of Payee for, and in the
amount of, the unpaid balance of
the principal amount of this note
and all other amounts payable by

Maker to Payee under the terms of

this note.

A creditor usually agrees not to
take any action against the debtor,
unless the debtor has failed to cure
the default within 5-days of receiving
written notice of the alleged breached.

In D.H. Overmyer Co. v. Frick Co.,
405 U.S. 174 (1972), the U.S. Supreme
Court held that Ohio’s confessed
judgment procedure does not vio-
late the debtor’'s due process rights
under the 14th Amendment to the
U.S. Constitution, because the right to
receive notice prior to the entry of civil
judgment is subject to waiver.

The U.S. Supreme Court noted that
the debtor had “voluntarily, intelli-
gently, and knowingly waived the
rights it otherwise possessed to pre-
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judgment notice and hearing”. Id. at p.
187. However, the opinion cautioned
judges not to enforce confessed judg-
ment notes when the contract is one of
adhesion, where there is great dispar-
ity in bargaining power between the
parties, or when the debtor receives
no consideration for having signed
the note. Id. at p. 188. These defenses
to confessed judgments will be dis-
cussed below in § F.

Confessed Judgments
are Prohibited in
Certain Situations

Maryland also views confessed
judgments with circumspection.
“Judgments by confession are

not favored in Maryland, because
Maryland courts have long recog-
nized that the practice of including in
a promissory note a provision autho-
rizing confession of judgment lends
itself far too readily to fraud and
abuse.” Garliss v. Key Fed. Savings Bank
97 Md.App. 96, 103 (1993) (citations
omitted). Nevertheless, Maryland does
permit confessed judgments, except in
certain consumer contracts. Maryland
Commercial Code Article §§ 12-311(b)
(1) (consumer loans); 12-607(a)(2) (retail
installment sales); and 13-301(12) (con-
sumer transactions).

Entry of A

Confessed Judgment

A complaint for confessed judgment
needs to contain an authenticated
copy of the note authorizing the con-
fession of judgment, sworn allega-
tions of the balance due on the note,
the amount of any interest due, and
the amount of attorney’s fees owed.
Maryland Rule 2-611(a). If a complaint
satisfies these pleading requirements,
the court clerk will then enter a judg-
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ment. Maryland Rule 2-611(b); Garlise=;
v, Key Fed. Savings Bank 97 Md.App: .

96, 103 (1993) (“Confession of judg-
ment is not a judicial act, but rather a
pro forma entry of a judgment by the
clerk of the circuit court”).

The court clerk will then issue a
Notice of Confessed Judgment in
lieu of a summons for the Plaintiff
to serve on the Defendant. Maryland
Rule 2-611(c). The Notice of Confessed
Judgment will state that the debtor
has 30-days from the time he is served
to file a motion to open, modify, or
vacate the judgment. Maryland Rules
2-321(a) & 2-611(d).

Service of A Confessed
Judgment Complaint
and Notice of
Confessed Judgment

The Plaintiff may not enforce 1t'\))

garnishment of property or wages,
until 30-days after the Confessed
Judgment Complaint and Notice
of Confessed Judgment has been
served on the Defendant. Maryland
Rule 2-611(f) (This rule inexplicably
does not state that a plaintiff is pro-
hibited from enforcing its confessed
judgment by Writ of Execution on
a defendant’s real property prior
to serving defendant with process.)
In the event that the Defendant
files a motion to open, modify, or
vacate the confessed judgment, then
Plaintiff may not enforce its con-
fessed judgment until the disposi-
tion of Defendant’s motion. Id.
Unlike a summons, which expires
after 60-days, there is no time limit to

confessed judgment by means ot#

serve a Notice of Confess Judgment.

Compare Maryland Rule 2-11

with Rule 2-611(c). Due to the lack™

of an expiration date on a Notice
of Confessed Judgment, Plaintiffs




. “en mistakenly fail to serve their
_omplaint and Notice of Confessed
Judgment on the Defendant in a rea-
sonable amount of time. Maryland
Rule 2-507(b) provides that an action
is subject to dismissal when a plaintiff
does not serve a defendant with pro-
cess within 120-days of being issued
the summons. This dismissal rule rec-
ognizes that “the court’s business as
well the general public’s interest in
the proper administration of justice
can be best served when litigation
is not allowed to stagnate.” Stanford
v. District Title Ins. Co. 260 Md. 550,
554 (1971); Maryland Rule 2-322(a)
(defense of lack of service of process

must be raised before an answer is

filed). The preliminary defenses of
lack of service of process and per-
sonal jurisdiction may be asserted
in a motion to vacate the confessed
¢ gment. Cappel v. Riaso, LLC 197
wid. App. 347, 354 (2011)

Until the Defendant is served with
process, the confessed judgment
remains dormant. It may be vacated,
because it is not a final and enrolled
judgment. Gay Investment Co. v.
Angster 231 Md. 318, 322-23 (1963)
(holding that the entry of a con-
fessed judgment is not a final judg-
ment, until and unless the Notice of
Confessed Judgment is served on the
defendant); Hooke v. Equitable Credit
Corp. 33 Md.App. 437, 439-40 (1977)
(holding that a confessed judgment
was not a final enrolled judgment,
because plaintiff had sued defen-
dants in their representative capaci-
ties as trustees, but had never served
the Notices of Confessed Judgments
on defendants in their representative
capacities); Suydam v. Bank of Silver
¢ iing 233 F2d 21 (US.App.D.C.
1956) (holding that a Maryland con-
fessed judgment was not a final judg-
ment until the plaintiff had served

the defendants with notice of the
confessed judgment).

However, the Defendant may waive
service of process by acknowledging
the valiciity of the confessed judg-
ment by making payments to satisfy
the judgment. Milton Sommers, Inc. v.
Equitable Bank, National Association 76
Md.App. 13, 19 (1988) (holding that
a debtor, who had never been served
with process, had acquiesced to the
confessed judgment by making pay-
ments to the judgment creditor).

Opening, Modifying,

and Vacating A

Confessed Judgment

Upon being served with notice of the
confessed judgment, the Defendant
may move to open, modify, or vacate
the confessed judgment by offering
evidence constituting a defense to
the promissory note. Maryland Rule
2-611(d). If “there is a substantial and
sufficient basis for an actual contro-
versy on the merits,” Maryland Rule
2-611(e) provides that the court shall
open, modify, or vacate the con-
fessed judgment.

A potential meritorious defense
does need to be proved with a pre-
ponderance of the evidence:

[IIf the evidence adduced in sup-

port of the motion is sufficient

to persuade the fair and reasoned
judgment of an ordinary man that
there are substantial and sufficient
grounds for an actual controversy
as to the merits of the case, the
defendant should be deemed to
have met the burden of showing
that he has a meritorious defense.

In other words, if the evidence is

such that persons of ordinary judg-

ment and prudence could honestly
and fairly draw different inferences
from it, one favoring the plaintiff
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and the other the defendant, the
court should not itself decide that
conflict, but should submit it to
the jury.

Remsburg v. Baker 212 Md. 465, 469
(1957) (quoting Keiner v. Commerce
Trust Co. 154 Md. 366 (1927)); Garliss
97 Md.App. at 104. The result is that
“Maryland debtors, to open a con-
fessed judgment ‘are merely required
to meet a standard that is a mini-
mal obstacle.”” Shafer Brothers v. Kite
43 Md.App. 601, 606 (1979) (quoting
Billingsley v. Lincoln National Bank 271
Md. 693, 690 (1974)).

“What constitutes a meritorious
defense is a question of law.” Garliss
at p. 104; Shafer at p. 607.

Meritorious Defenses

and Set-Offs

A meritorious defense to a confessed
judgment challenges either “(1) the
execution of the promissory note itself
or (2) the amount of debt due on
the note.” Nils, LLC v. Antezana 171
Md.App. 717, 728 (2005), cert. denied.
397 Md. 397 (2006).

The defenses that fall within the
scope of the execution of the promis-
sory note itself include: (a) the debt-
or’s signature was forged; (b) person
who signed the promissory note was
not authorized to bind the obligator;
(c) the debtor lacked capacity; (d) the
promissory note was not supported
by consideration; (e) the note was
executed under duress; (f) the terms
of the agreemen{ are unconscionable;
and (g) the contract is one of adhesion.
Id. at pp. 729 to 731.

A meritorious defense also exists
when evidence is presented that the
amount due on the note should be
reduced by a set-off. Id. at 729; Garliss
97 Md.App. at p. 104. A set-off can be
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asserted by either a potential affirma-
tive defense in which the Defendant
seeks a reduction of the amount owed
on the note or by a potential counter-
claim in which the Defendant seeks
monetary relief from Plaintiff arising
out of the same transaction as the
promissory note. Coffman v. Hayes 259
Md. 708, 712-713 (1970)

The coercion defense applies when
an attorney requests a client to execute
a promissory note during his or her
representation of the client. Rule 1.8(a)
of the Maryland Lawyers’ Rules of
Professional Conduct provides that
a lawyer is prohibited from entering
into a transaction with a client, unless
the attorney advises the client in writ-
ing to seek the advice of independent
counsel regarding the transaction.
The rationale for this rule is that the
“confidential and fiduciary relation-
ship enables an attorney to exercise a
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very strong influence over his client
and often affords him opportunities
to obtain undue advantage by avail-
ing himself of the client’s necessities,
credulity and liberality”. Hughes v.
McDaniel, 202 Md. 626, 633 (1953). So
“when attorney and client contract
during their attorney-client relation-
ship, ‘the law makes a presumption
against the attorney and in favor the
client.”” Atty. Griev. Comm'n v. Korotki,
318 Md. 646, 666 (1990) (quoting Etzel
v. Duncan, 112 Md. 346, 350-51 (1910)).

However, an attorney is permit-
ted to enter into a confessed judg-
ment note with a former client to
secure payment of an undisputed
fee. Prior to the former client’s exe-
cution of the confessed judgment
note, the attorney is required to pro-
vide a “rather detailed explanation
of the rights of the holder of the
confessed judgment note, including
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the likelihood of both a judgment
being entered and liens being cre-
ated on real and personal property
without prior notice to the maker
of the note.” Maryland State Bar
Association’s Ethics Opinion 83-82.

Modifying the
Confessed Judgment
When the Defendant asserts that the
judgment should be reduced by an
uncredited partial payment or that
Plaintiff has miscalculated the amount
owed, the court should modify the
amount of the confessed judgment.
Nils, LLC v Antezana 171 Md.App. 717,
729 & 730 (2005).

Grounds for modification also exist

when the confessed judgment nl\“%’i
contains a provision that entitles the
Plaintiff to an award of attorney’s fees
based upon a fixed percentage of the



mpaid balance of the note. An attor-
- .uey fee based upon a fixed percentage
of a debt is unenforceable. Monmouth
Meadows Homeowners Association, Inc.
v. Hamilton 416 Md. 325, fn.14 (2010)
(“Our holding that where an attorney
is entitled to reasonable fees under the
terms of a contract, that attorney is not
permitted to define that amount by
use of a percentage of a judgment”).
This is also true for a confessed judg-
ment note. Meyer v. Gyro Transport
Systems, Inc. 263 Md. 518, 531 (1971)
(“When the provision to confess judg-
ment provides only for a reasonable
attorney’s fee, the reasonable amount
of the fee must be determined by the
court and counsel may not, himself,
use a percentage to determine the
amount of the attorney’s fee”).
Even if the subject promissory note
provided for reasonable attorney’s
“-age), an attorney who represent her-
self in enforcing such a promissory
note is not entitled to any attorney’s
fees, because no such fees had been
incurred:
[I]t seems implicit in the provisions
of the note that the 15 percent com-
mission shall be payable only to an
attorney employed in the case or
to the plaintiff in reimbursement
for his expense in employing such
an attorney, and that plaintiff is
not entitled to collect such addi-
tional compensation when he acts
in proper person.

Weiner v. Swales 217 Md. 123,
125 (1958). More recently, the same
result was reached in Greenbriar
Condominium, Phase I, Council of Unit
_Ouwners, Inc. v. Brooks 159 Md.App.
75, 318 (holding “there is nothing
“in the contract language to suggest
that parties representing themselves

are entitled to recovery attorney’s

fees that they have not incurred”);
Greenbriar v. Brooks 384 Md. 581 (2005)
(affirmed in part and reversed in part
on unrelated issues).

Nor is a pro se attorney entitled to
an award of attorney’s fees under
Maryland Rule 1-341 for litigating a
confessed judgment action, because “a
lawyer who represents himself or her-
self has not incurred legal fees.” Frison
v. Mathis 188 Md.App. 97, 109 (2009).

Vacating the

Confessed Judgment

When a defendant has a meritori-

ous defense, the court must vacate

the confessed judgment to protect the

rights of the defendant/debtor:
It would, indeed, be a dangerous
procedure to permit a confessed
judgment to stand against one who
has seasonably raised his claim and
has a just and valid set-off against
the holder of the judgment, until
such time as the claim upon which
the set-off is based can be reduced
to judgment. The holder of the
confessed judgment would be at
liberty to collect his judgment, and,
if, at the time the owner of the set-
off obtains judgment, the former
holder of the confessed judgment
be financially irresponsible, the
owner of the set-off might never be
able to collect on his judgment.

Gelzer v. Scamoni 238 Md. 73, 75
(1965); Maryland Rule 2-611(e).
Another reason why confessed judg-
ments are “freely strickened out on
motion at law to let in defenses” is to
protect the debtor from the potential-
ity of fraud and abuse in the execution
of confessed judgment notes. Keiner v.
Commercial Trust, 154 Md. 366 (1928)
(quoting Phillips v. Taylor 148 Md. 157,
162 (1925)).
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After the confessed judgment is
vacated, the Defendant will file a
responsive pleading, and the con-
troversy will proceed to be litigat-
ed on its merits. Maryland Rule
2-611(e); Schlossberg v. Citizens Bank
of Maryland 341 Md. 650, 656 (1995);
Boyce v. Plitt 274 Md. 333, 336 (1975)
(holding that defendant’s responsive
pleading can be docketed only after
the confessed judgment has been
opened or vacated).

Conclusion

A confessed judgment note is a pow-
erful tool in avoiding the time and
expense of obtaining a judgment by
trial. However, the potential for abuse in
the execution of the confessed judgment
note as well as the court clerk’s pro forma
entry of a confessed judgment make
the entire procedure ripe for abuse.
This explains why trial judges, in ruling
upon a motion to vacate a confessed
judgment, “must assure themselves that
improper advantage has not been taken
of the maker of the note.” Garliss 97
Md.App. at 103-104; Remsburg v. Baker
212 Md. 465, 469 (1957).

An attorney’s use of a confessed
judgment note to secure a payment
of fees from a current client warrants
heightened scrutiny. Not only must
the attorney comply with the require-
ments of Rule 1.8 of the Maryland
Lawyers’” Rules of
Conduct, the promissory note must be

Professional

supported by consideration, and the
attorney must not have taken advan-
tage of either the client’s trust or need
for continued representation.
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